7/10/62
Meroranium No. 37{1962)
Subject: Study No. 52(L) - Sovereign Imminity {Payment of Tort
Liabilities of Dissolved Entities)

Because of the timetable for action upon the various aspects of the
Sovereign Immnity study, the etaff believed it desirable to draft for
Commission consideration a tentative recommendaticn and statute relating
to the payment of tort liabilities of ¢issolved locsl public entities.
Two coples zve wbteched | blue pages). This moteriel hes nut been
considered by the Commission and no decisions have been made with respect
thereto, though this draft statute follows the general scheme suggested
by the suﬁcommittee at the Commission's May meeting.

It ig the purpose of this memorandum to point up some of the
problems in this area of the Commission's study. {See Study at 381-83.)
Attached as Exaibit T (yellow peges) is Memorandum No. 29{1962), which
also highlighte some of the probleme still vital in relation to the
draft statute.

The following is & brief description of the propossd statute:

Adminigtrative responsibility ror the satisfaction of tort claims
and tort judgments is imposed upon certain "successor public entities"
based upon the applicable law regarding the distribation of assets of
the digsolved entity. In the ahsence of other law, a uniform method
of such distribution is provided. The successor entity is not itself
liable for peyment of such tort liabilities; rather, the territory
within the boundaries of the dissolved entity is liahie. Where other
means are insufficient to raise funds; the successor entity is granted

limited taxing authority, with detailed provisions regarding the method
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of collection. The successor entity is charged with tke duty to receive
and consider claims the same as the dissolved entity might do but for
such dissolution, including the arrangement for payment and the like.
In general, the successor entity is imbued with all the power and
authority, and charged with all the duties and responsibilities, of the
dissolved public entity.

In addition to those matters raised in Exhibit I, the following
deserve particular attention by the Commission:

1. Should tort judgments obtained prior to dissolution be subject

to & limitation on the taxing power to satisfy them?

Other recommendations of the Commission have the effect of clothing
such judgments with financial security like bonds. 1In light of this, it
is possible that the tax limit is ipappropriate. On the other hand,
there is little, if any, rational difference between a judgment obtained
before and one obtained after dissolution, since both would be founded
upen causes of action which accrued before dissoluticn. In effect, this
raises the basic question as to whether there should be any tex limit.

2., If a tax limit ie imposed, should the successor entity be

required to levy at the maximum rate?

3. Should the successor entity have identical authority as the

dissolved entity with respect to funding Jjudgments, such as the issusnce

of bonds exempt from a tax limit?

4. sShould the statute include a section regarding the apportlomment

of payments between tort creditors, thereby removing this power from +he

discretion of the successor entity?
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5. Bhould the successor entity be required instead of merely

authorized to sell assels prior to levying any taxes?

6. Should local public entities be giwven general authority to

dissolve where tort liabilities constitute the only debte of the entity?

Other gquestions relating to specific provisions of the proposed
statute can be raised at the July nmeeting.

Regpectfully submitted,

Jon D Smock
Junior Counsel




EXHIBIT I

Memo 37(1962) 6/12/62

Memorandum No. 29{1962)

Subject: Study No. 52(L) - Sovereign Immunity ( Payment of Tort
Judgments Againet Dissolved Local Public
Entities)

Several policy duestions regarding the payment of tort Jjudgments
against dissolved local public entities were considered by the
subcommittee at the May meetlng. (See Minutes, May 1962, pp. 20-22.)
Becsuse of the possible complexity of provisions which the preliminary
decisions may entail, the staff desires the beneflt of the Commiseion's
thinking on these policy matters before attempting tc present a draft
statute and tentative recommendation reflecting these policy matters.
Accordingly, the following matters are submitted for consideration and
decision by the Commission:

1. 5Should the statute relating to the payment of tort judgments

agalnst dissolved local public entities bz the exciusive source of law

"governing the payment of tori Judgments against dissolved entities?

Several present statutes govern the winding up of the affairs of local
public entities upon thelr dissolution. Some of these clearly includeur,ru
the payment of tort judgments, frequently by holding the successor entity
liable for payment of such judgments where the dissoluticn is occasioned
by inclusion of the dlssolved entity in ancother local public entity. Other
gtatute s are silent on this point, thus casting decubt upon suthority to pay

tort judgments. Should the Commission's statute provide a general

procedure for winding up the affairs of dissolved entities for which no




provision 1g presently made?

No action has been taken by the Commission with respect to whether
the statute should be the exclusive source of law governing the payment
of tort judgments and whetner the statute should apply to other debis
and liabiiities not founded upon tort judgments.

The staff believes that existing stetutes shkould remain intact
insofar as they permit the payment of debts ard liabilities, including
tort judgments; that the propossd statute shouvld impose a duty on the
gucceasor public eatity o pay tort Judements; and that, Insofcr as
existing law does not provide for +the source of funds Lo pay tort
Jjudgments, the statute presentzd by the Commlssion should determine
the source of such funds.

2. Where & local public entity dissolves by reason of itis

inclusion within another locel public entity. should the successor pubilc

entity be liable for the satisfaction of tort judgments against the

dissolved entity? This is the general scheme followed in many present

statutes and the scheme approvad by the Commission at the December
meeting. [(See Minutes, December 1961, pp. 17-18.) The subcommlttee

at the May meeting believed that this scheme might discourage annexation
and recommended that a succecsor ertity shouwid not be liable for the
payment of tort judgmerts; rather, lisbility for the payment of tort
judgments shonid attach only to the property within the boundary of

the local public entity at the time the judgment is obtained. Under

the staff's recommendation, the rule provided in the proposed statute
would apply only to casee where the existing law does not provide a

rule determining how tort Judgments will be satisfied in case of

-




g@issolution.

3. Should there be a limlt placed upon the amount of taxes,

agsesements or other charges that can be levied agalnst the property

within the boundary of the dissclved docal public entity to satisfy

tort judgments against the dissoived entity? Is a limit of $.25 per

$100 assessed value for a pericd not to exceed 20 years from the date

of dissolution an appropriate limity This limit was approved by the

gubcommittee. Should all property and improvements within the dissolved

entity be subject to such tax, assessment or other charge even though

the dissolved entity could not itself have imposed any tax, assessment

or other charge in any amount?

Respectfully submitted,

Jon D. Smock
Junior Counsel




52(L) July 9, 1962

TENTATIVE RECOMMENDATICH

of the
CALIFORNIA LAW REVISICN CCMMISSICR
relating to

Payment of Tort Lisbilities of Dissclved Local Public Entities

A number of California statutes authorize many different types of
local public entities to be dissolved under specified circumstances.
Scme of these statutes provide detailed procedures for winding up the
affairs of the dissolved entity. In many cases, hcwever, there is nc
statutory authority governing tie many protlems assoclated with the
dissolution of a public entity, including the satisfaction of tort
liasbilities for which the dissclved entity is responsible.

The dissolution of a local public entity presents at least two
serious problems for a tort claimant. First, there is the questicn of
hew a tort claimant can comply with the statutory requirements for the
presentation of claims when his claim is against a previously digsolved
and, hence, nonexistent entity. Second, there is the problem of how the
ciaimant can enforce his claim by legal action and satisfy it when it is
allowed or reduced to judgment.

The existing statutory provisions governing local public entities
are neither uniform nor consistent in the procedures provided for the
handling of tort liabilities following dissoluticon. In addition, exist-
ing statutes provide no genersl limitetion on the amount of taxes that

may be required to raise funds to pay tort liabilities for which a
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dissclved entity i1s responsible.

To provide a procedurs for handling tort lisbiiities following
disgolution and tc prevent the imposition of an unreascnable tax
purden in order to satisfy tort liabilities, the Law Revision Commission
rakes the following recommendation:

1. Mere dissoluticn should nct absolve a local public entity of
its responsitility for negligent or wrongful acts or crissions which
occurred prior to its dissclution. Upon dissclution of a local public
entity, specific procedures should be available whereby the tort
ligbilities for which a dissclved entity is responsible are paid.

There is nc reascon to change established procedures which ensure the
gatisfaction of such liabilities. However, where there is no procedure
now in force, or where the procedure provided is inadequate to ensure
the payment of tort liavilities, it is appropriate tc clarify this

area of_the law by providing a uniform methced of paying tort liabiiities
for which the dissocolved entity is responsible.

The public authority that succeeds to the ownership of the assets
of the dissolved local public entity should have the responsibility
for seeing that the tort liabilities of the disscived entity are
satisfied. In the absence of any other law governing the disposition
of such assets, a uniform method of distribution is appropriate. For
this purpose, existing statutes provide a reasonsble pattern. Thus,
where a local public entity dissoclves by reasor of its inclusion within
another local public entity, the ownership cof the assets of the diésclved
entity should vest in the succeeding public entity. Where the dissclu-

tion occurs for any cther reascn, the assets should vest in the county
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in which the whole or greater poriicn of the dissolved entity is
situated. These entities should not themselves be liable for tort
liabilities of the dissclved entity; rather, they should be responsible
for ceollecting the assets, receiving and considering claims, and per-
forming such other acts on behalf of the dissclved entity as may be
necegsary to ensure payment of the tort lisbilities.

2. Where other means of raising funds for the payment of tort
liabilities, such as a sale of the assets of tae dissolved entity or
the continued cperation of the activity of the dissoclved entity, do
not produce sufficient funds to meet the obligaticns of the dissolved
entity, the public authority responsible for the satisfaction of these
cbligations should have the power to levy and collect taxes within
certain, well-defined limits. Only the territory within the former
toundaries of the dissclved entity at the time the cause of action
accrued should bte subject to taxation for the payment of any liability
thereon, because it is the only area which received any benefit from
the since dissolved entity at such time. To avoid the possibility of
2 ruinous texation for the payment of tort liabilities after a period
when such area receives any tenefit from the now dissolved entity,
however, there should bte a limit cn the rate and periocd for which such
tax may be imposed. A4 reascnable limit is $.25 per $100 assessed value
for a pericd not exceeding 20 years from the date of dissclution. For
convenience in levying, assessing and ccllecting such taxes, where
necessary, there should be & uniform procedure whereby each county in
which is situated any part of the dissclved entity should be responsible
for performing these functions at the same time and in the same manner

as other county taxes ars collected.
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3. The existing statutes which preclude the dissoluticn cof a locsl
rubliec entity until all liabilities are satisfied are unrealistic in
light, of expanded governmental tort liabilities. Similarly, those
statutes which require cilaims to be presented rrior to dissclution
are unfair to the tort claimant even though reascnatle as to claims
founded upon other causes. Accordingly, general statutory autheority
should be enacted to permit a local public entity to dissclve where
the only outstanding debis are represented by tort liabilities. The
local public entiiy having the responsibility for paying tort liabilities
should have the authcrity tc receive and congider claims founded upon a
negiigent cor wrongful asct or omission for which the dissclved local
public entity would have Tteen responsible but for its dissolutica and
the duty to arrange for the payment of such claims the same as though
they had been submitted to and considered by the dissclved entity
itself.

4, The public authority having the responsitility for satisfying
tort liabilities of the dissolved entity should have broad authority
to act in all matters relating to such liability as extensive ag would
the dissolved entity itself but for such fissclution.

- S «L

The Commlissicn's recommendation wculd be effectuated by ensctment

of the following measure:
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Ar act to add Artiecle 5 {commencine wiik Section 7h1.7) %o Chaptew 2

-

cf Divisicre 3.5 of Title 1 of the Jovernment Code, relating to

payment of tort iisbilities of dissclved local public entities.

The people of the Stiate of Czlifornia do eract as follows:

SECTION 1. Article 5 {commencirg with Section 741.1) is added
To Chapter 2 of Divigicn 3.% of Title 1 of the Covernment Code, to

read:

rticle 5. Payment of Tort Liabilities of

Digsclved Local Public Dntities

741.2. As used in this article:

(a) "Fiscal year" means a year beginning on July 1 and ending
on June 30 unless the local public entity has adopted a @ifferent
fiscal year as authorized by lew, in which case “fiscal year" means
the fiscal year adopted by such local public entity.

(b) "Board" mesns the governing board of the successor public
entity.

(e} "Successor public entiiy" means the loeal public entity in
which the ownersnip of the zsseus of the dissolved local public
entlty vests as provided by law unless the applicable law provides
for a division of such asseis between two or more lceal public
entities, in whica case "successor public entity' means the county
in which is situated the whcle or greater portion of the assessed
value of all taxable property witkin the territory of the dissolved

local public entity.
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{d) "Tcrt liability" means ar obligstion, srising from a final
Judgment or & claim allowed in conformity with this division, which
1g founded upon death or injury to perschs or property proximately
caused by a negligernt or wrongful act or omission and for which a
dissolved locel puklic entity is liable or would be liable upon a
cause of action that accrued pricr o disscluticn tut for such

dissoiution.

7hl.2. Unless cthervise provided by law, if 2 local vublic
entity dissolves by reason of its inclusicn within ancther local
public entity, the ownership of the sssets of the dissolved enitity

vests in the succeeding local public entity.

Thl.3. Unless otherwise provided by law, if a locel public
entity dissolves for any reason cther than Its inclueion within
ancther local public entity, the ownership of the assets of the
dissolved entity vests in the county in which is situated the whole
or greater portion of the assessed value of all taxable property in
the territory of the dissclved local public entity. For ths purvose
of this section, tne assecsed value shall be determined by the last
equalized county assessment rolls preceding the fiscal year in which

the lcocal public entity dissclves.

T4l.i. lNotwithstanding sny other law, & successor public
entity shall pay tc the extent required by this article any tort
liability for which a dissclved local public entity is liable or
would be liable upon a cause ¢f action thet accrued prior to dissolu-

tion but for such dissolution. A writ of mendate is an appropriate
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remedy to ccmpel a successor piblic entily to perform any act required

by this article.

T41.5. Wotwithstanding any other law, the governing board of the
gucressor public entity is ex officic the governing bosrd of the
dissolved local public entity and may exercise all the powers of the
governing board of such dissclved entity the szme as tnough no dissolu-
tion ocecurred, including the determinaticn in accord with this division
of the method of paying any wort liability fer which prevision has not
otherwise heen rade by the governing board of the dissolved entity.

The successor public entity may sell the asssts of the dissolved
entity, continue the operation of the activicy of the dissolved entity,
and perform such other acts as are necessary to raigse funds to pay any
tort liability. Where the applizable law vrovides for a divisicn of
the assets of a dissolved leocal public entity betwsen twe or more local
public entities, the successor public encity may, notwithstanding ary

other law, take possessicn cf, sell, contirue to cperate, and perform

such other acts for the purpose of railsing fundis <o pay any tort
lispility the same as though the omershiy of such sssets vested

absolutely in such county-

7h1.6. If the amount received From any other source by the
successor public entity is not sufficlent to pay any tort liability,
the successor public entity shall levy and collect taxes, =t a rate nou
exceeding $.25 per $1CO assessed valuotion and for a period not exceeding

20 years from tne date of dissoiution, upon all taxablie property
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within the former bourdariss of the dissclived local wublic eniity to
the extent necessary to pay any tort ligbility.

For the purpose of levying and ccllecuing taxes pursuant to this
authority, territory excluded from a lceal public ertity prior to the
dissolution of such entity is subject to taxaticn for the paymrent of
any tort liability founded upon & cause of action which aczerued prior
o the time such territory was excluded, and for the purpose of discherging
such liability shail he considered a part of the dissolved entity the

same as though not excluded.

T41.7. Where the funds rzised from any source, Including the taxes
levied and collected pursuant to *his article, are noi sufficient to way
any tort judgment in instalments in the menner provided in Article 4 of
this chapter, the successor public entity shall pay such amounts as may
be ralsed by imposing the maximum tax permitied unier “his article until
the tort judgment is paid or for a perisd not excesding 20 years from

the date of dissclution, vhichever is earlier.

T41.8. Netwithstending eny other law, a loeal public entity may
dissolve where tort liahilities constitute the only indebtedness of the
local public entity. Claims against a dissolved local public entity
which are founded upen death or injury to persons or property proxirmately
caused by a negligent or wrongful act or ommission shall be presented
to the successor public entity with the same effect as though the local
public entity had not dissoived. The successor public entity shall
receive and consider claims filed in conformiiy with this divieion.
Nothing contained in any other law limits or restricts the time within
which a claim may be presented which is founded upon death or injury to

B



persons or property proximately caused by a negligent or wrongful act
or omission and for which the dissolved local public entity is lisble
or would be liable upon a cause of action that accrued prior to dissclution

but for such dissolution.

741.9. Where it is necessary to levy and collect the taxes
authorized by Section 741 6 of this article, the board shall avail
itself of the assessments made by the assessors of each county in which
the territory of the dissolved local public entity is situated, and of
the assessments made by the State Board of Ecualirzation for theose
counties, and shall have the taxes levied pursuant to Section Til.6
collected by the officials of those counties. For this purpose, the
board shall declare by resolution or ordinaznce the need to collect such
taxes and shall file a certified copy of the resoluticn or ordinance on
or before the first day of August next following the date of dissolution
with the auditors of each county in which the territory of the dissolved
local public entity is situated. Thereafter, each year and until
atherwise provided by The board, but not exceeding 20 years from the
date of dissolutier, all assessments in each such county shall be made
for the board by the State Board of Equalization and the county assessors,
and all taxes shall be collected for the beard in each such county by
the tax collectors of each county in which the territory of the dissoclved

local public entity is situated.

T41.1C. Where the board acts pursuant to Section Thl.9, cach
county auditor shall, c¢n or before the third Mondsy in August of each
year, transmit to the teard a staterent in writing showing the total

value of all taxable property within the territcry of the dissolved
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local public entify, ascertained from the assessments referred to in

Section T4l.9 as equalized.

T4l.11. Wkere the board acts pursuant to Section Thl.9, the

board shall, on or before the first business day in September, fix the
rate of taxes, designating the number of cents upon each hundred dollars,
but not excecding $.25 per $100 assessed value, using as a basis the
value of property transmitted to the board by the county auditors, which
rate of taxation shall be sufficient to raise the amount previously
fixed by the board for the payment of any tort liability to the extent
required by this article. These acts done by the board shall constitute

a valid assessment of the property and a valid levy of the taxes so fixed.

T41.12. Immediately after fixing the rate of taxes, the board
5hall transmit to the county auditors in each county in which the
dissolved entity is situated a statement of the rate of taxes fixed by

the board.

741.13. The taxes levied by the board shzll be collected at the
same time and in the same manner as county taxes. The provisions of
law prescribing the marner of levying, assessing, equalizing and
collecting county property taxes, including the sale of property for
delinguency and the redemption from such sale, and the duties of the
several county officers with respect thereto, are, so far as they are
applicable and not In conflict with the specific provisicons of this
article, hereby adopted and made a part hereof. When collected, the
net amount, ascertained as provided in this article, shall be paid to
the board that levied the taxes.
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Th4l.14. Whenever any real property has been sold for taxes levied
pursuant to this article and has been redeemed, the money paid for
redemption shall be apportioned and pald to the toard that levied the
taxes by the county treasurers receiving it in the proporiion which éhe

tax due to the board bears to the total tax for waich the proverty was

scld.

T41.15. The ccmpensation to be charged by and pald to any county
for the performance of services under this article shall be fixed by
agreement between the board of suvervisors of each county and the board.
The compensation shall iIn no event exceed one-half of one percent of
all meney collected for the kcerd. The compensation collected by the

county shall be placed to the credit of the county salary fund.

TH1.16. A1l taxes levied under this article are a lien on the
property on which they are levied. Unless the board has by resolution
otherwise provided, the enforcement of the collection of suchk taxes
shall be, so far as appiicable, in the same manner and by the same means

provided by .law for the enforcement of liens for county taxes.

SEC. 2. This article aoypplies only to lccel public entities

dissolved aflter December 31, 1963.
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